133 CA4th 1257, 35 CR3d 343 was whether a commercial tenant was bound to replace a roof entirely because the lease required it to keep the premises (including, specifically, the roof) in good and safe condition, even though the roof had already outlasted its economic life at the time the covenant was made. When the tenant refused to replace it, the landlord sought to evict him.
The California courts ruled in favor of the tenant, holding that a tenant's covenant to maintain or repair does not include an obligation to replace an old, dilapidated roof with a new roof; a tenant generally is not required to restore premises to a better condition than existed when they were let and the duty to maintain means to maintain it only in the condition that existed when the agreement was made That particular outcome is not surprising, given that the language of the repair clause was not that clear, there were special circumstances involved in how and why it carne about, and there was enough parol evidence to make almost any construction of the clause justifiable. While the old common law rule used to be that a tenant's covenant to repair automatically included an obligation to rebuild, except when that burden was specifically excluded!, courts have since moved so far away from that formalistic position that today explicit drafting or exceptional circumstances would be needed to reach the same result. But that should not make tenant lawyers think that all of their clients' problems are over.
Saying that a tenant cannot be evicted for failing to replace a bad roof does not answer numerous other questions that the situation generates. The roof won't replace itself and who is going to fix it? The easy answerthe landlord has to fix-is probably as incorrect as contending that the tenant had to do so.
A hard concept to get across to law students is that saying that a tenant does not have a duty to repair is not the equivalent of saying that the landlord therefore does have that duty.
Our students are so imbued with notions of a duty everywhere (probably from taking too . , many Torts courses) that they are uncomfortable with the prospect that neither landlord nor tenant may owe a duty to the other, as far as certain repairs are concerned. But mutual nonduty is, indeed, the original rule regarding disrepairs in rental properties, and may still be, when the premises are commerciaJ.2 If the roof was broken at the commencement of the term, the principle of caveat emptor kept the tenant from demanding that the landlord correct it.
When Neither Party Will Fix the Roof continued from page 6 (the lan~lord).4 The consequences of the injury were thus shared between the parties: the tenant suffered during the balance of its term and the landlord suffered thereafter. Thus, either could fix it, if either of them wanted to, but neither owed the other any duty to fix it.
As a background rule, this doctrine provides a useful setting for negotiating the parties' respective repair rights and obligations. However, in ASP, the landlord made no promise to fix, and the tenant's promise to maintain was held not to include any duty to replace (which was apparently the only kind of repair that would work). Thus, the default rule was left unaltered by this lease: neither side had the power to order a new roof and then demand that the other pay the roofer.
That means, inter alia, that a landlord cannot evict the tenant for refusing to pay for a new roof. But does it also mean that a tenant can move out if the landlord won't pay for it either? I think not. Since these are commercial premises there is probably no implied warranty of habitability nor any statutory repair-anddeduct right involved -those tenant perquisites apply to residential premises and are generally not extended to commercial premises. 5 I suspect that just as the landlord cannot add the cost of a new roof to the rent it collects from the tenant, the tenant cannot subtract the cost of a new roof from the rent it pays to the landlord. It is a standoff.
But the standoff is unlikely to last forever. The roof in ASP seemed to be leaking badly, and that could make a difference. For a tenant, a leaking roof can ruin its business activities inside the building. (Who would want to shop or work there?) But that does not mean the tenant can quit. Even when premises are untenantable, the theory of constructive eviction requires that the untenantability be due to some breach by the landlord, and the tenant's problem is that there may not be any repair duty for the landlord to breach. 6 That means that if the tenant does quit without continuing to pay the rent, it may breaching its lease and making itself liable for damages or future rent, depending on how the jurisdiction treats abandonment before the end of the term and to what extent it requires the landlord to mitigate. 7
Conversely, for a landlord, a leaky roof can mean that rain gets inside, warps the floors, damages the electrical system and does other permanent damage unless protective action is taken. If the tenant is still in possession, its common law duty to avoid waste 8 means that it 'These are commercial premises and the landlord is probably subject to a less rigorous duty to mitigate as is the case for residential abandonments. "Some states have extended the duty to mitigate damages to commercial tenancies on the ground that they should be governed by ordinary contract principles that encourage parties to avoid damages by acting to protect their interest when a promisor breaches ... However, other courts resist the trend, holding that a commercial landlord has no duty to mitigate damages when a tenant abandons the premises before the end of the lease term." Singer, Introduction to Property §IO.4. Aspen, 2d Ed, 2005. But even if this landlord has a duty to mitigate, how much can he be expected to receive from renting a building with a leaking roof? Or does mitigation mean that he has to replace the roof at his own expense?
. should use ordinary care to preserve the premises against the action of the elements -at least cover up the roof before the rains start. A failure to do so could make the tenant liable for the resulting 10ss,9e.g., the buckled floor. The fact that the lease provision was held not to compel the tenant to purchase a new roof does not mean that it would be held also to absolve the tenant from paying for the floor that was ruined because it was not covered. The duty to avoid waste is a separate obligation and does not depend on the existence of an underlying repair covenant in the lease; indeed a tenant might have a duty to avoid waste (cover up the roof now) even where the lease imposes upon the landlord the duty to repair it (later, after notice, etc.).
A different complication arises if the roof caves in entirely. The old common law made destruction of the premises legally irrelevant -the tenant still had its leasehold estate, 10 but that has often been replaced by the civil law rule that loss or destruction of a material part or a material inducement for entering the lease allows termination, 11 However, if the tenant is wrong in its opinion that it is entitled to quit, then its departure is simply a wrongful abandonment, subjecting it to rent or damage liability.
Finally, there is the city, where the building is located; under its building and safety codes, it surely can revoke the certificate of occupancy and padlock premises with a bad roof until it is replaced. If the tenant is thus locked out by the city, does she still owe rent? The burden of code compliance is initially on the owner of property, but in many cases -as here -the tenant has covenanted to keep the premises in compliance with these codes. Those clauses act like repair clauses in putting the burden on the tenant to do the work but that does not mean that they will be treated any better than the roof clause was here. 12 It is unlikely that a compliance clause would lead to a result contrary to what a maintenance clause is held to .require.
But that still leaves unanswered the questions of whether the tenant will continue to owe rent after the premises have been shut down by the city, or whether the landlord can evict the tenant, either to get rid of her or just to get the city off his back. Answering all of these speculative questions can be rather uncomfortable .
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